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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India: '
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods ina
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
' duty. .
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty .on final
products under the pro{/isions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under &22.168,
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, Znder Major Head of Account.

(2) ﬁﬁmﬁwﬁaﬁiﬁwmﬁﬂmwwa@mmmmﬁﬂwm/—mw
) W 3l e WerT YW Uh e @ el 8 d 1000/~ BT B A B QL

. } - o
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- . ,

(@) the special bench of ‘Custom, Excise & Service Tax Appellate Tribunal of West #nck
No.2, R.K. Puram, New Delhi-1 in all matters relating to. classification valuation and.
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e TIRUCH HTSTS, ATl TR, JEATATE—380016.
(b) To the west regiona{l bench of Customs, Excise & Service Tax Appeliate Tribunal

(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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(b) To the West regional bench of Customs, Excise. & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of ¥
1,000/-, ¥ 5000/~ and ¥ 10,000/~ where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any hominate public sector
bank .of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of ¥ 500/-.
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In case of the order covers a number of order- in Original, fee for each O.1.O.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising I 1 lacs fee of ¥
100/- for each. .
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One copy of application or 0.1.O. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of ¥ 6.50 paise as prescribed
under scheduled-1 item of the cqurt fee Act, 1975 as amended.
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(6) Attention in invited to the rules covering these and other related matter
contended in Customs, Excise & Service Tax Appellate Tribunal (Procedure)

Rules, 1982. -
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ORDER IN APPEAL

M/s. East West Freight Carrier Ltd., 9/A, Vikram Nagar Society,
Opp. Ambika Society, Nr. Usmanpura garden, Usmanpura, Ahmedabad
(hereinafter referred to as the ‘appellants’) have filed the present appeal

against the Order~in—Origiha_I number SD-01/06/AC/EWFCL/2016-17 dated.

10.08.2016 (hereinafter referred to as 'impugned order’) passed by the
- Assistant Commissioner, Service Tax, Division-I, Ahmedabad (hereinafter

referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that during the course of audit, it
was deteéted that the appellants had wrongly availed CENVAT credit of duty
paid on input services on the invoices which were in the name of other than
the appellants_ and in some cases the inVoices were addressed to the other
braﬁches of the appellants. On being pointed out, the appellants disagreed to
the objection and stated that the issue is no more res integra as it has been

held in various case laws that these kind of procedural lapses should not be

the basis for denial of eligible CENVAT credit if it is proved-that such services
. have been actually received by the assessee.

3. Thus, a show cause notice, dated 21.04.2016, was issued to the
appellants which was adjudicated by the adjudicating authority vide the
impugned order. The adjudicating authority, vids the impugned order,
confirmed the Service Tax demand of ¥1,81,997/- under Section 73(1) of
the Finance Act, 1994 and ordered for recovery of interest under Section 75
of the Finance Act, 1994. He further imposed penalty under Section 78 of the
. Finance Act, 1994. '

4. Being aggrieved with the impugned order the zppellants have preferred

the present appeals. The appellants have submitted that the impugned order

is factually incorrect. They argued that the allegation that the addresses
' mentioned in the invoices are that of their Mumbai office, Rajasthan, Pune
and Kanpur, is just a minor procedural lapse which could be condoned. They
further stated that there was neither any dispute or allegation as to whether
the inputl services were received by the Ahmedaosad office nor was any
disagreement that it was accounted elsewhere. In support of their claim,
they have cited several case laws and judgments and argued that the

substantive benefit could not be denied on mere procedural infractions.

5. Personal hearing.in the matter was granted and held on 20.07.2017 |
wherein Shri Adithya Srinivasan, Chartered Accountant, appeared before me-

on behalf of the appellants and reiterated the contents of appeal memo. He
" requested to allow him seven days time for further submission. Shri Adithya

Srinivasan submitted additional documents on 28.07.2017 in support of the P

arguments of the appellants.

»

)




o

4 F.No.: V2(ST)162/A-11/2016-17

-+ 6. I have carefully gone through the.facts of the case on records,

grounds of appeal in the Appeal Memorandum and submissions made by the
appellants at the time of personal hearing. I find that the adjudicating
authority has denied the CENVAT credit on the following two grounds;

(a) Invoices not in the name of the appellants i.e. in the name of other

company.

(b) Invoices not in address of Ahmedabad branch i.e. in the address of
Mumbai, Rajasthan, Pune, Kanpur and Tamilnadu branch (they are not

even registered at any place at Rajasthan, Pune and Kanpur).

,_7. Regarding the issue mentioned in (a) above, in the entire grounds of
appeal, I could not find any argument of the appellants to counter the

-allegation pertaining to the issue of invoices not in the name of the

appellants i.e. in the name of other company. Thus, I conclude that they
have accepted the fact that the invoices that do not carry their name are not
related to them i.e. to be precise; they could not relate any nexus between
them and the said invoices. In view of the above, I agree to the views of the

adjudicating authority and affirm that the appellants are not eligible for the

credits that are in the name of some other company.

8. Now comes the issue- pertaining to the invoices which were not in’
address of Ahmedabad branch. The adjudicating authority has denied

" the CENVAT credit availed by the appellants, on the basis of the

invoices pertaining to the office premises which were either not
regi'stered under Service Tax or of their different branch. However,
I find that non-inclusion of the premises in the registration certificate
amounts to a minor technical hitch at the part of the appellants and they
should not be penalized for this. In support of my view, I would like to quote
the‘judgment of Hon'ble CESTAT, South Zonal Bench, Chennai in the case of
M/s. Shukra Beedies (P) Ltd. vs CCE, Tirunelveli where the CESTAT has
stated that just because their head office is not registered as Input Service

Distributor (ISD), denial of credit is not justified.

w6, So far as claim of CENVAT credit prior to 1.4.2008 is
concerned, law has permitted grant of CENVAT credit in respect of
service tax paid to avail GTA services. There shall be no dispute on
this count. However, whether status of ISD registration is sine qua
non is the question. When the credit claimed on the services
availed was not disputed nor even service tax paid is in
‘ dispute) so also the genuinity of the parties is not
disbelieved, denial of CENVAT credit of the Service Tax
suffered by the head office of the appellant shall be

detrimental to the interest of justice. There is also no finding
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that service tax paid by the head office was not connected to the

business of the appe//ant or was irrelevant.

7. Registration is a regulatory measure to bring the assessee to-
the fold of the law. Even If unregistered, the liability under law
remains unchanged. Therefore, denial of the distribution of
CENVAT credit during unregistered period shail be anomaly to law
when tax liability incurred is ordered tob be paid. Accordingly, in so
far as distribution of service tax credit prior to 1.4.2008 is
concerned, the appellant is entitled to the CENVAT credit thereof.”

The Hon’ble High Court of Karnataka in the case of M/s. mPortal India
“Wireless Solutions P. Ltd. Vs. C.S.T., Bangalore [2012 (27) S.T.R. 134
(Kar.)], has held that the Credit Rules does not mandate registration with

Department for_availing Cenvat credit and_denial of benefit on the ground

non-eXistent in law is unjustified.

In the case of Manipal AdvertisingVServices Pvt. Ltd. Vs. C.C.E., Mangalore
[2010 (19) S.T.R. 506 (Tri. - Bangl.)], the Hon'ble CESTAT, Bangalore held
that if a. person is discharging Service tax liability from his registered
premiées, the benefit of Cenvat credit on the Service tax paid by the service
providers cannot be denied to the assessee only on the ground that the said

invoices are in. the name of branch offices.

In the case of M/s. Alispheres Entertainment Pvt. Ltd. Vs. CCE, Meerut,
Hon'ble CESTAT, Delhi held that in the absence of any such dispute regarding.
availment of Impugned Services and their utilization for payment of Service
* tax or proper accounting_of the same, the denial of Cenvat Credit of Service
tax paid on Impugned Services by Nainital office of the Appellaht on the sole
ground that the invoices issued are in the name of the Appellant’s
unregistered Delhi office is unjustified since the head office which is
registered with the Department has discharged the Service tax liability of
Delhi office.

In t‘he case of M/s. Mahindra and Mahindra Ltd. Vs. Commissioner of Central
Excise, Mumbai the Hon'ble CESTAT, Mumbai after observing that the branch
offices have no separate accounting system and their accounts form part of
the Head Office accounts, which is registered as an IéD, held that the

. Appellant had rightly availed Cenvat credit in respect of the services received

at the branch office/regional office and consequently, their distribution in the

manufacturing unit is also proper.

9, In iight of the above judgments mentioned in paragraph 8, I disagr_e,é‘ NON

with the views of the adjudicating authority and view that the denial of credi,t?f‘;

is not justified. However, it is not possible for me to bifurcate the invoices‘"::“"\_
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which were in the name of some other party and the invoices which
pertained.to the appellants but of other branches. Further, the appellants, in
their additional submission, have produced before me some certificates from
LCL Logistix (India) Pvt. Ltd., C. N. Gandevia and Deval Logistics. As I have
no details/data with me, it is very tough for me to verify the said certificates.
Same goes with the copies of invoices and other documents submitted by the
appellants. I believe that the adjudicating authority is the best suited person
to verify the genuinene'ss. and applicability of the above mentioned.

documents. In view of the above, it is necessary to re-quantify the invoices,

* by the adjudicating authority, and allow the credits which were in the name

of the appellants but of different address.

8. Accordingly, as per the discussion held above in paragraphs 7, 8 and
9, I remand back the case to the adjudicating authority to verify the invoices
and re-quantify the credit. He should allow the credit as discussed in
paragraph 8 and reject the one as discussed in paragraph 7. The appellants
are also hereby directed to present all sort of assistance to the adjudicating
authority by providing all required documents during the proceeding for

which the case is remanded back.
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9. The appeals filed by the appellant stand disposed off in above terms.
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To,
East West Freight Carrier Ltd.,

9/A, Vikram Nagar Society, Opp. Ambika Society,
" Nr Usmanpura garden, Usmanpura,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

.2) The Commissioner, Central Tax, Ahmedabad (North).

3) The Dy./Asstt. Commissioner, Central Tax, Division-VII, S. G. Highway
East, Ahmedabad (North).

' 4) The Asstt. Commissioner (System), Central Tax Hq, Ahmedabad (North).

5)/ Guard File.

6) P. A. File.




